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. From the beginning: Congress, in exerting its power undér the Con-
+ stitution to establish post-offices, has acted upon the assumption
that it is not bound by any hard and fast rule of uniformity, and

has always.assumed the right to classify in“its broadest sense.
Congress always has given, and subject only to the express limitations
of the Constitution, can give, special mail advantages to favor the
“circulation -of newspapers, and has also fixed the general standard
- and imposed conditions upon which these privileges can be obtained.
" The provisions in § 2 of the Post Office Appropriation” Act of 1912
-regarding .publications and conditions under which they can be

~ carried in the mail construed and held, that:

Those provisions are intended simply to supplement existing

~ legislation relative to sccond class mail matter, and not as an excr--
tion of legislative power to regulate the press, curtail its freedom or
to d‘eprlve one not complying therewith of all right to use the mail
service,

A provision in a departmental appropriation act glves rise to the
inference that it concerns the general subject under control of that
Department.

. A provision in a post-office appropriation act referrmg, to the
entering of mail matter refcrs to second. class mail as that is the
only class to which the word “ enter ” can apply.

Requirements in the second paragraph of a statutory provision
held to apply to articles enumerated in the precedmg paragmph

1 8ee post, p. 600 for proceedmgs on motlon for restrainmg order in.
thls case.
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when the words used cannot otherwise be.reasonably construed,
and when it also appears that as passed by the first cnacting
chamber the two paragraphs subsequently divided were embodied
in one paragraph.

A penalty of denial of the pr1v1leges of the mail for failure to
comply with requirements applicable only to second class matter
does not amount to entire exclusion from use of the mail. ,

Requirements in regard to publications entitled to be entered as

- second class mail and sanctioned by the penalty of exclusion from
the- privileges of such second class, are not to be construed as in-
dependent regulatlon of such publications, but only as condition
precedent to retaining the privileges of second class mail after
entry of the publication; and so held as t() the provision that paid

_ for matter in periodicals must be marked * advertisement ” under
penalty of exclusion from the privileges of the mail.

Legislative history of a statute can be examined to enable the
court to construe it.

The requirements in § 2 of the Post Office Appropriation Act of 1912
that certain specified information be presented to the. Postmaster
. General and that all paid- for matter, editorial and otherwise, be
marked “ advertisement *’ under penalty of exclusion from the privi-
leges of the mail, held, not to be an unconstitutional abridgment of

the freedom of the press protected by the First Amendment or a

denial of due process of law under the Fifth Amendment, or as a

denial of the use of the mail, but only a requirement relating to
second class mail matter sanctioned by exclusion from the privi-
leges of the mail in-that regard.

Tae facts, which involve the constitutionality and con-
struction of the provisions in the Post Office Appropriation
Act of 1912 in regard to privileges of second class mail
matter accorded to magazines and other publications, are
stated in the o\pinion.

Mr. James M. Beck, for Lewis Publishing Company,
appellant in No. 819: ‘

To adopt the Government’s narrow construction of this
statute would be judicial legislation. Its provisions are
plain and free from ambiguity. Failure to comply with
its requirements subjects ‘““every newspaper’’ to a denial
' VOL. CcOXXIX—19° :
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of “the privileges of the mails”—not the advantages of
. second class rates only, but the privilege of using the mail
for any purpose.

The act has been thus interpreted by the Attorney
General, the Postmaster General, the press and the pub-
lic. Tts position in the appropriation act confirms this
interpretation, for it is not included in the subdivision
relating to second class matter, but in that which deals
‘with miscellaneous and general legislation. The views -
~expressed by its proponents in Congress confirm the same
interpretation. :

The 'present attempt to restrict its meaning was an .
‘.afterthought to save its constitutionality.

While it is true that this court will accept of two “‘rea-
‘sonably susceptible” interpretations the one which is most
free from constitutional objection, yet this court should -
not, in applying this salutary doctrine legislate by recon-
structing a statute. United States v. Reese, 92 U. 8. 214;
James v. Bowman, 190 U. 8. 127. ’ L :
- Either construction of the statute, however, ‘makes it
unconstitutional. The difference is one of degree but not
of kind. Congress can neither enlarge the powers of.
the Federal Government over the newspaper press by the-
* duress of exclusion from the mails nor by the inducement
of preferential rates. In either event such a statute is an
attempted “accomplishment of objects not entrusted to
- the Government”’ and therefore ‘“not the law of the land.”
McCulloch v. Maryland, 4 Wheat. 423. Otherwise Con-
gress could indirectly legislate as to many matters which,
under the Tenth Amendment, were reserved to the States,
by the simple device of compelling a citizen to de things,
in themselves beyond Federal power, if he wishes to use
the mails, and such a privilege being vital, the citizen
~would have no choice but obedience to an unconstitutional
statute. S ,

This case draws sharply the vital issue between an
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arbitrary and unrestricted Government and a restricted
and free Government. Either Congress has, as the Solic-
itor General contends, the power to prescribe absolutely
the conditions on which the citizen shall use the mails or

" Congress has only the power to preseribe such conditions
as to the use of the mails as have a legitimate and appro-
priate reference to the carriage of the mails. '

No encouragement is found for the former view in the
decisions of this court. While asserting the exclusive and
plenary power of Congress over interstate commerce (see
Lottery Cases, 188 U. 8. 331), this court denied that even
a plenary power could be ‘““arbitrary.” Similarly, while
this court has recognized the plenary power of Congress to
determine what shall and what shall not be carried in the
mails, yet such general expressions cannot sanction an
arbitrary use of such power or justify statutory conditions
imposed upon the exercise of a vital right, which have
no legitimate relation to the carriage of the mails. Other-
wise there would follow an indefensible extension of Fed-
eral power, of which neither the generation that framed
the Constitution nor any succeeding generation until the
present would have dreamed of as a possibility. '

This current doctrine of the right to pervert Federal
powers to accomplish extra-constitutional ends can be.
justly characterized as “‘nullification by indirection.”

It is not the doctrine of this court, as is shown by the
carlier decisions in Marbury v. Madrson, 1.Cranch, 138,
and McCulloch v. Maryland, 4 Wheat. 423, and the later -
decisions in the Lottery Cases, 188 U. S. 331, the Em-
ployers’ Liability Cases, 207 U. S 463, and Adair v. Umtcd
States, 208 U. S. 161.

The other line of cases, commencing with Veazie v.
Fenno, 8 Wall. 533, and ending with. McCray v. United
States, 195 U. 8. 27, are not inconsistent. They were cases
of express powers and arose under the taxing clause of the
Constitution. This power is sut gencris and cxhausts
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definition and a statute which on its face is a taxing statute
cannot, except under very extraordinary circumstances, .
be invalidated by attributing to Congress a purpose other
than to raise revenue. Moreover, the power to tax as a
means to regulate industry was recognized long before the
Constitution and has been recognized ever since.

A different question arises where the exercise of an al-
leged implied power is under consideration. Such power
is confronted with the Tenth.Amendment and can only
be sustained under the power ‘‘to make all laws necessary
and proper for carrying into execution the powers” ex-
pressly granted to Congress. A statute, therefore, like
the present one, which claims to be thus ‘‘necessary and
proper’”’ must find its justification not only in the letter of
the Constitution but in the facts of human life. To apply
the acid test of Chief Justice Marshall (McCulloch v.
Maryland, 4 Wheat. 423), it must -be “‘appropriate’” dand
“plainly adapted” and ‘“consistent with the letter and
spirit-of the Constitution.” This court has nullified nine-
teen acts of Congress because they were not as matter of
fact plainly adapted to carry out the alleged constitutional
‘grant and this legislation is of that class.

- The statute also abridges the freedom of the press. The
First Amendment means in substance that no burden or
restriction should be imposed upon the press, excepting
only in matters of recognized morality and subject always
to responsibility at common law for libelous statements.
The history, which preceded the First Amendment, clearly
shows that it was made to prevent a censorship of the
press either by anticipation through a licensing system or
retrospectively by obstruction or punishment. -

" The compulsory disclosure to the public of the circula-
tion of a newspaper is calculated to impair its influence
and violate the privacy of its business. By compelling a
public disclosure of the editors and owners of newspapers,
the right to disseminate ideas impersonally is destroyed.
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At the time the Constitution was adopted, nothing was
more familiar to its framers than impersonal journalisny.
To this day we do not accurately know who wrote the
letters of “Junius,” and when the Constitution was"
adopted the most valuable arguments in its support were
~submitted anonymously by Madison, Hamilton, Jay and
many others.’ : '
To compel a newspaper to use its.own capital, labor
facilities and valuable space, to disclose the most intimate
“secrets of its business to the publie, is also a taking: of .
private property Wlthout due process of law and Wlthout'
just compensation. -
To concede to Congress the power to utilize the malls
to discipline the free press of the country would hereafter
~ mean g stricter and more dangerous censorship, for in.the
“matter of arbltmry power ‘““the appetite grows by what
it feeds on.

- Mr. Robert C. M. orris, with whom Mr. Guthrie B. Plante.
was on the brief, for Journal of ‘Commerce, appellant in
No. 818.

The Solicitor (’eneral for the United States: ]
The statute means that in order to obtain the low,
second class postage rates all newspapers. must comply
“with two requirements, to-wit:
(A) Tile with the Post Office Department and pubhsn
-in the paper the name of the editor; and
(B) Mark as an advertlsement any article for the pub-
lication. of which the newspaper receives compensatlon :
and, in default of so complylng, shall be denied the second
class postal rates. =
The intent of Congress as deduced from the leglslatlve_
hlstory of the statute shows that Congress in its final
enactment of the bill had the same intent that the House .
had. 1n originally passing it, namely, merely to exclude.
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from the second class mail privileges all publications that
~did not comply with the requirements laid down in the
act. The changes in the bill all related to the terms of the
requirements, and were not intended to affect the broad.
* principle that Congress (pursuant to its power to decide
what should be carrled by its mails) was limiting the use
of the second class mail privileges to those newspapers
that would comply with certain regulations which Con-
gress felt it wise to impose as conditions upon such use.

A reasonable construction of the language used shows
that the act only applies to newspapers using, or desiring
to use, the second class mail privileges.

The words ““this paragraph” refer to the whole subject
of newspaper régulation. :

The purposé of the special penalty for v1olatmg the ad-
vertisement- clause is to enable the post office to properly
enforce the act. -

The true construction. that should be adopted is, First,.
That Congress did not attempt to regulate all newspapers,
magazines, etc., but only those that used the second class
mail privileges; Second, That Congress prescribed certain
things which those publications must do in order to con-
tinue the use of the second class privileges; Third, That
Congress denied the use of the second-class privileges only
to such publications as, after ten days’ notice, still refused
to comply therewith; and, Fourth, That Congress pre-
seribed a moderate fine for any publication which (while
complying with the first paragraph and thereby securing
the continued use of the mails) inserted paid-for articles
without marking them ‘‘advertisement.”

This construction should be adopted, as any other
might invalidate the statute. ‘ v

Under the power to establish post offices and post roads,
Congress has the absolute right to determine what matter
may be carried in and.what matter may be excluded from
the mails; and it may declare the conditions on which it
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‘will carry articles and that a given class of matter (news-
‘papers, ete.) shall not be carried at the second class rate
unless such matter conforms to-every requirement Con-
-gress may prescribe. Ex parte Jackson, 96 U. 8. 727; In re
" Rapier, 143 U, 8. 110, 133; Public Clearmg House v. C’oyne,
~194 U. S. 497.

The present statute is a mere éxercise of the right to
detéermine what shall be admitted to the mails.

Appellants’ argument that Congress had. no power to
enact. the statute in question is based on an “assumed

erroneous construction of the act.

In the exercise of an admitted power Congress may in-
directly accomplish results which it would have no power
to accomplish directly. Employers’ Liability Cases, 207
U. S. 463, 502; McCray-v. United States, 195 U. 8. 27.

~ The statute is not a law ““abridging the freedom of the
press.”  Francts v. United States, 188 U. 8. 375; France v.

United States, 164 U. S. 676; In re Rapier, 143 U. S. 110.
- The freedom of the press only imports the right to print
and circulate, but does not give any vested right to use
any particular postal rate.

The statute does not deprive appellants of either liberty
or property without due process of law, nor does it take
private property for public use without just compensation.

A court of equity will not, by injunction, restrain the
prosecution of criminal proceedings. In ré Sawyer, 124
U. 8. 200, 210-211; Harkrader v. Wadley, 172 U. S. 148,
170; Fitts v. McGlzee 172 U, S. 516, 531-533; Hemsley v.
Muyers, 45 Fed. Rep. 283; Wagner v. Drake, 31 Fed. Rep.
849; Logan v. Postal Teleg7 aph Co., 157 Fed. Rep. 570;
2 Story Eq. Jur.,, §893; High on InJunctlons, 4th ed.,
§ 68; Joyce on InJunctlonq, §§ 58—-60a.

If the “advertisement” paragraph should be held void,
it is separable and should not affect the validity of the
balance of the statute. Bank of Hamilton v. Dudley, 2
Pet. 492, 526; Field v. Clark, 143 U. S. 649, 695; Income:
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Tax Cases, 158 U. 8. 601, 635; Trade-Mark Cases, 100
U. 8. 82, 98; Baldwin v. Franks, 120 U. S. 678, 687;
Poindexter v. Greenhow, 114 T. S. 270, 304; Employers’
Liability Cases, 207 U. 8. 463, 501; Packet Co. v. Keokuk,
95 U. S. 80, 89; Presser v. Illinots, 116 U. S. 252. ‘

Mr. Cuier Justice Wuite delivered the opinion of
the court.

The Post Office Appropriation Act of August 24, 1912,
37 %at 539, 553, 554, c. 389, in § 2, contains the following:

“S8Ec.2. . . . That it shall be the duty of the
editor, pubhsher business manager, of owner of every
newspaper, magazine, periodical, or other publication to
file with the Postmaster General and the postmaster at
the office at. which said publication is entered, not later
than the first day of April and the first day of October of
each year, on blanks furnished by the Post Office Depart-
ment, a sworn statement setting forth the names and post- -
office addresses of the editor and managing editor, pub-
lisher, business managers, and owners, and, in addition,
. the stockholders, if the publieation be owned by a corpora-
tion; and also the names of known bondholders, mort-
gagees, or other security holders; and also, in the case of
daily newspapers, there shall be included in such state-
ment the average of the number of copies of each issue
of such publication sold or distributed to paid subscribers -
during the preceding six months: Provided, That the pro-
visions of this paragraph shall not apply to religious;
fraternal, temperance, and scientific, or other similar pub-
lications: Provided further, That it shall not be necessary
to include in such statement the names of persons owning
less than one per centum of the total amount of stock,
bonds, mortgages, or othér securities. A copy of such

sworn statement shall be published in the'second issue of -

such newspaper, magazine, or other pubhcatlon printed
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next after the filing of such statement. Any such publica-
tion shall be denied the privileges of the mail if it shall fail
‘to comply with the provisions of this paragraph within:
ten days after notice by registered letter of such failure.
“That all editorial or other reading matter published in
- any such newspaper, magazine, or periodical for the
publication of which money or other valuable considera-
tion is paid, accepted, or promised shall be plainly marked .
‘advertisement.” Any editor or publisher printing edito-
rial or other reading matter for which compensation is
paid, accepted or promised without so marking the same,
shall upon conviction in any court having jurisdiction, be
fined not less than fifty dollars ($50). nor more than five
hundred dollars ($500).” '
The two appellants, publishers -of newspapers in the
Clty of New York, complaining that this legislation
abridged the freedom of the press:-protected by the rirst,
and constituted a denial of the due process of law guar-
anteed by the Fifth, Amendment to the Constitution, filed
~ their bills against aesagnated officials of the United States
to prevent the enforcement of the provision in question.
The bills were dismissed for want of equity and this appeal
was taken directly to this court, because of the rights as-
serted under the Constitution. Coming to define the con-
troversy in order to_appreciate ‘and restrict the issues to
“the end that we may pass on none but the questions which.
are necessary to be decided, it is to be observed that there
are some differences in the mode in which the cases are
stated in the pleadings and in the argument. But after
all,-these divergencies give rise to no real -distinction be-
tween the two cases and we hence treat them as on\e_.’ At
_the outset, in order to state in the most direct way the
grievances which the publishers deem they have suffered,
we reproduce, retaining the italics, the statement made
on that subject in the opening passages of the argument
of the counsel for the Lewis Publishing Company:
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“The newspaper law, whose constitutionality is in this
suit called into question, is neither in form nor substance
a law to regulate the carriage of the mails but fo regulate
Journalism.

~ “Inthis respect it has the merit of sincerity. It doesnot
pretend to be in aid of the Post Office Department. That
Department did not seek its enactment but protested
against it. '

“The law in question makes no reference. to the mails
except that it uses exclusion therefrom as @ means of en-
forcmg this censorship of the press.

“Even this remote connection is wanting in the httu
section of the law, which requires paid reading matter
to be formally branded as an advertisement. Its enforce-
ment is left to a criminal action for a penalty.

“The law has two plainly avowed objects.

“The first is to compel a disclosure to the Government,
under oath, of the names and addresses of the editors,
publishers, business managers and owners, stockholders,
security creditors and the daily circulation of such news-
papers for the preceding six months.

“ This will be hereafter referred to as the inquisitorial pro-
VISTON.

“The second obJect is to compel a disclosure to the pub-
lic through newspaper publication of these facts and also
whether any editorial or reading matter in such publica-
tion has been inserted for a valuable consideration.

“ This will be hereafter referred io as the publicity provision.

“The publicity provision cannot be referred to any
proper function of the Post Office Department. Its func-
tion is to carry the mails and in such carriage it cannot
matter whether the public are advised as to the ownership,
editorial direction and circulation of a newspaper or not, or
whether the matter which it publishes is published for a .
consideration.”

And thus interpreting the assailed provision not as a
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mere exertion of legislative power to additionally prescribe
the conditions by which publishers might continue to en-
joy the right to participate in the large pecuniary advan-
tages and other privileges created in their favor through
the classification of mail matter, but on the contrary
treating the provision as a substantive exercise of a legis-
~ lative authority not possessed and which unduly restricted
the freedom of the press, thinly disguised as a regulation
of the mails and enforcible by an absolute exclusion from
the right to all mail service—the legal pxoposltlonb ad-
Rt ance od are as follows:
. The Constitulion has not either under the Post
: Rozuls clause or elsewhere delegated to the Federal Gov-
ernment. the power (1) to .compel these disclosures and
(2) to dircet. their publication or (3) to compel paid rmdmg,
matter {o be marked as an advertisement.

“2. The Constitution not only failed to give such power
‘but it expressly forbade it, by the First Amendment, pro-
hibiting any law ‘abridging the freedom of the press.’

3. The requirement that a certain eclass of newspapers
shall disclose to the public by publication the most in-
timate details of their business, and use their own capital,
labor facilities and valuable space for such disclosure, is
a taking of ‘liberty’ and ‘property’ without due process of
law and - a like taking of valuable property rights for an
assumed public use without just compensation.”

On the other hand, putting aside what we deem to be
minor subdivisions, broadly stated, all the contentions of
the Government are reducible to the following: (a) That
the assailed provision in no sense can be considered as an
attempted exertion of power to regulate the freedom of
the press or even as the exercise of the legislative author-
ity to regulate the mails in the larger or general sense of
that term since, when rightly construed, the »nrovision
only deals with what is known as.second class mail matter,
and imposes conditions necessary to be complied with to
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enable publishers to participate in the great and exclusive
privileges and advantages which arise from the right to
use the second class mail. (b). That the precedent condi-
tions thus imposed are relevant to the purpose which was
intended to be accomplished by Congress in"creating the
second class mail privilege and are either directly or in-
~ cidently embraced in the power to regulate the mails and
in doing so to confer the second class privilege. (¢) That
even if these. propositions be not well founded and the:
provision be given the significance attributed to it by the
publishers, nevertheless it is valid as an exertion by Con-
gress of its power to establish post offices and post roads, a
power which conveys an absolute right of legislative selec-
tion as to what shall be carried in the mails and which
- therefore is not in any wise subject to judicial control
even although in a given case it may be manifest that a
particular exclusion -is but arbitrary because resting on
no discernible distinction nor coming within any discover-
able principle of justice or public policy. o
From this statement of the opposing contentions it is
apparent that the first and fundamental cause of difference
arises from the widely conflicting views entertained con- -
cerning the meaning of the assailed provision, and that
hence it becomes primarily necessary to settle such dif-
ferences, that is, to determine the true meaning of the
provision. Moreover, as the controversy concerning the
meaning of the provision involves its relation to the law
concerning the carriage of newspapers in the mails in
" force at the time-of the passage of theprovision and an
appreciation of its letter and spirit, it also becomes neces--
sary to consider that law, its origh% and development.
An abstract of the laws relating to the postal service from
early Colonial times (1639), and under the Constitution
down to, and including the year 1888, will be found in
the report of the Postmaster General for the year 1888.
A condensed yet comprehensive statement of the general
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results of the legislation from the first statute on the sub-
ject, February 20, 1792, 1 Stat. 232, c. 7, to the act of
May 12, 1910, 36 Stat. 366, c. 230, is contained in the -
report of the Commission on Sccond—class Mail Matter,
communicated by the President to Congloss on Fob-
ruary 22, 1912, pp. 13-18. :
A consideration of the abstract made by the Postmaster
General above referred to and of the synopsis contained in
. the report of the Commission, leaves no doubt that from
the beginning Congress, in exerting the power to establish
post-offices and post-roads, has acted tipon the assumption
that it was not bound by any hard and fast rule of uni-
formity, that is to say, that in excrting its power on the
subject of the mails it has always considered that the right
to classify in the broadest sense was enjoyed, and, consc-
quently, depending upon conceptions of public good to
be accomplished irrespective of the mere cost of carriage,
the rates of mail have varied and the privileges accorded
have changed from time to time. All the power which has
been exerted is derived from the grant to Congress, in
Art. I, § 8 of the Constitution to establish post-offices and
post-roads. And the wise combination of limitation with
flexible and fecund adaptibility of the simple yet compre--
hensive provisions of the Constitution are so aptly illus-
trated by a statement in the argument of the Government
as to'the-development of the postal system, that we insert
" it as follows: v
“Under that six-word grant of power the great postal \
system of this country has been built up, involving an an-
nual revenue and expenditure of over five hundred mil-
lions of dollars, the maintenance of 60,000 post offices,
with hundreds of thousands of employés, the carriage of
more than fifteen billions of pieces of mail matter per year,
weighing over two billion of pounds, the incorperation of
railroads, the establishment of the rural free delivery sys-
tem, the money-order system, by which more than a half
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a billion of dollars a year is transmitted from person to
person, the postal savings bank, the parcels post, an
acroplane mail service, the suppression of lotteries, and
a most efficient suppression of fraudulent and criminal
schemes impossible to be reached in any other way.”
. Only particularly concerned as we are with the legisla-
tion relating to the carriage of newspapers in the mails
we need not stop to generally demonstrate the accuracy
of the statements we have made. An abstract from and
reference to the statutes chronologically arranged, relating
particularly to discriminations in favor of the carriage of
newspapers in the mail, will be found in a statement made
by W. A. Glasgow, Jr., Iisq., before the Postal Commission
of 1906-7, forming part of House Document, vol. 98, be-
ginning at p. 541. And a consideration of the statutes
referred to in this abstract will demonstrate the legislative
inauguration of and persistent adhesion to what is aptly
described in the report of the Commission on Second-class
Mail Matter as ““the historic policy of encouraging by low
postal rates the dissemination of current intelligence.”
Indeed, we think also that it is not open to controversy that
a review of these statutes will demonstrate that it was
always conceived not only that Congress might so exert
its power as to favor the circulation of newspapers, by
giving special mail advantages, but that it ‘also possessed
the authority to fix a general standard to which publishers
seeking to obtain the proffered privileges must conform in
order to obtain them. Nothing affords a more apt illus-
tration of the assumed existence of the power in Congress
to discriminate on the subject than was shown as carly as
1845 by the act of March 3 of that year, 5 Stat. 736, c. 43,
§ 9, by which, although there was secured to the Govern-
ment a virtual monopoly in the transportation “of any
letters, packets, or packages of letters,” by forbidding the
establishment of “‘any private express or expresses’ for
their conveyance on mail routes, it was declared that the
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restrictions should not apply to the transportation of news-
papers, pamphlets, magazines and periodicals.

But it is useless to pursue the subject in detail, since as
the result of legislation, beginning with the act of March 3,
1863, c. 71, 12 Stat., pp. 701, 704 et seq., and embracing
statutes which are noted in the margin,! it had come to
pass on August 24, 1912, when the provision here assailed

‘was enacted, that mail matter, disregarding mere sub-
ordinate subdivisions, was divided into four general
classes, the first class embracing letters and printed
matter, the second class covering newspapers and period-
~icals, the third, books and pamphlets and the fourth
merchandise. And it is obvious and is not disputed, that
the classification thus adopted was based, not upon merely
inherent distinctions or differences in the nature and
character of the articles as mailable matter and the cost
of their carriage, but rested upon broad principles of
public policy; in other words, upon the conceptions of
Congress as to how far it was wise for the general welfare
to give advantages toone class not enjoyed by another.
It is not necessary to stop to enumerate the exceptional
privileges, and great advantages which were offered to pub-
lishers of newspapers by the clagsification thus adopted,
sinee it is not questioned that as a result of giving them
the benefits of the second class rates, pecuniary advan-
tages of great consequence to them resulted which when
conjoined with the exceptional administrative and other
privileges, which were accorded under that classifica-
tion undoubtedly operated a very great discrimination in
FAct of June 8, 1872, ¢. 335, §§ 99 ¢l seq., 17 Stad. 283, 206; June 23,
1874, c. 456, §8 5 of seq., 18 Stat. 232; July 12, 1876, c. 179, §.15, 14
Stat. 78, 82; March 3, 1879, c. 180, § 7 ef scq., 20 Stat. 355, 358; June 9,
1884, ¢. 73, 23 Stat. 40; March 3, 1885, c. 342, 23 Stat. 385, 387; July 16,
1894, ¢. 137, 28 Stat. 105; June 6, 1900, ¢. 801, 31 Stat. 66u; May 12,
1910, c. 230, 36 Stal. 866. See, also, act of August 24, 1912, 389, 37
Stat., p. 551,
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‘their favor. It was obviously this result of the legisla-
tion which caused the Postmaster General at page 6 of his
report to Congress, for the year 1907, .to say that “by
acts of Congress passed in 1874, 1879, 1885 and 1894, a
- privileged class has been created.” And without going
into detail or intending by citing them to treat the figures
“as being other than illustrative, the subject is illumined
by a statement m&de in the brief for the Government,
~that the rate for first class or letter mail is of such a
character as to produce a profit of seventy millions a year
to the Government, while for the second or newspaper class
the rates are such as to entail upon the Government a loss
“of seventy ‘millions of dollars each- year, a result which it -
is moreover stated is brought about by the fact that letter
mail under the classification is subjected to a rate eighty
times higher than that given newspapers under the second
class and that while not so large, a very great discrimina-
tion also cxists against the other classes and in favor of
the second class.”
But the mere distinetion bctween the classes is not the
~only measure of the exceptional privileges accorded to
publishers, for within the ECCOHd'Cl&bb under which they
are placed, advantages are given them not possessed by
others in that class. For instance, the postage on a news-
‘paper coming under the second class rate when mailed by
an individual is higher than is the rate of postage exacted
for the mailing of the same newspaper by publishers or
news -agents. While it cannot be questioned that the
conferring of the special privileges above stated, were at.
least in form a discrimination against the public generally,
beyond doubt, however, in the legislative mind they were
deemed not to be of that character because the purpose
of their bestowal was to secure to the public the benefits
to result from ‘“the wide dissemination of intelligence as
to current events.” Certain, however, as is this view, it -
is equally also certain that for the purpose of securing the

\
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public benefits which it was conceived would result from
the giving of the privilege, it was deemed that the power
and duty existed to fix a standard which should be com-
plied with by those who wished to enjoy the pr 1v1lege,-—a
result manifested by the following provisions-of § 14 of
the act of March 3, 1879, c. 180, 20 Stat. 355, 359:
" “Sgc. ‘14. That the conditions upon which a publication
shall be admitted to the second class are as follows:
“First. It must regularly be issued at stated intervals,
as frequently as four times a year, and bear a date of
issue, and be numbered consecutively. '
“Second. It must be issued from a known office of pub-
hcatlon
“Third. It must be formed of printed paper sheetb,
without board, cloth, leather, or other substantial binding,
such as dlstlngulshed printed books for preservahon from
periodical publications:

“Fourth.- It must be orlgmated and published for the
dissemination of information of a public character, or de-
_voted to literature, the sciences, arts, or some special
industry,. and having a. legitimate list of subscribers;
Provided, however, That nothing herein contained shall be
so construed as to admit to the second class rate regular
publications designed primarily for advertising purposes,
ot for free circulation, or for circulation at nominal rates.”

And the long settled administrative practice in enfore-
ing these conditions serves to show what was.deemed to be
their importance and.the necessity for applying them to
the end that the results intended to be-accomplished by
Congress might be realized. Prior to 1887 the enforce-
ment of the conditions exacted as a prerequisite to the
enjoyment of second class mail privileges depended upon
the action of postmasters throughout the United States
and although in the discharge of their duty they were
governed by regulations and instructions promulgated by -
the Post Office Department, there was certam]y lax1ty
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and p()bblbl(, confusion. In 1887, to remcdy this condition
under ‘the authority conferred upon him by Rev. Stat.,
§ 3906, the Postmaster General promulgated new rules and-
regulations. It suffices briefly to point out the means by
which uniformity in administration was secured., Those
" desiring to obtain the second class privileges were com-
‘pelled to make written application for entry of their pub-
* lications at. the local post office, to file copies of the pub-
lications, to make affidavit to the. essential facts and to
make written answers: to questions propounded which
were deemed to be essential to show the existence of the
conditions precedent imposed by the statute. A copy of
the questions required to be answered are in the margin.!

1 From Postal Laws and Regulations—ed. 1902, p. 198.
V.—Arrucarions ror ENTRY oF PubLicaTioNs as Sconp Crass
MATTER. : '

SEc. 438. When a publication, not included in secetions 429 and 430
(sce sees. 427 and 428), is offered for mailing for the first time at the
second-class rates of postage the postmaster shall require the proprietor
or his duly authorized representative to make and present to him, with
two copies of the publication, sworn answers in writing (on IForm 3501)
to the following interrogatorics:

(1) How often is the publication issucd?

(2) Where is the “known office of publication” ? (If in a uty give
street and number.)

(3) Where is it printed?

(4) Who are the proprictors?

(5) Are they in any way interested p(‘( unlduly in any business or
trade represented by the publication, either in the reading matter or in
the advertisements?  If so, what is the interest?

(6) Who arc the ()dltolb of the publlmtlon and how is their com-
pensation determined?

(7) Iave the editors any pecuniary mtcrcst n any business or trade
represented by the publication, either in the rea.dlng matter or in the
advertisements?  If so, what is the interest?

(8) Can any house in good standing advertise in your publication at
the regular published rates?

(9) Are advertisements of competitors accepted at the usual rates?

(10) Have any of the business houses which advertise in your pub- -
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One controlling authority for passing upon all applica-
tions for entry was provided by vesting the Third As-
sistant Postmaster General with power to that end, that
officer being authorized in case.of approval of the applica-
tion to empower the postmaster at the proper office to,
issue a certificate of .entry. Upon the. issue of the certif-
icate it was made the duty of the publisher to print upon
cach copy of ’che publication, so entered, the following:

lication any interest (either by past connection or speual contract)
therein respecting a,dvertlscmcntb or subscrrptlonb? If 0, what is the
interest?
(11) What is the grcatest number of copics furnished to any person
"or firm advertising in your publication? :
(12) On what terms are these papers furnished?
(13) What number of copies do you print of each issue?

(14) What number of bona fide subscribers have you for the next
issue-of your paper, made up as follows: :
a. Direct individual subscriptions to:publisher without premium?

b. Dircet individual subseriptions to publisher with premium?
¢. Direct” individual subscuptlons in clubs or th1ough clubbing -
arrangements? ‘
d. Copies regularly sold over pubhshers counter to purchasers of
individual copics? -
e. Copies regularly sold by newsboys? .
f. Regular sales of consceutive issues by news agencies?
g.: Bulk purchases of consecutive issucs by news agencies for sale
without the return privilege? :
h. Copics to advertisers, one to cach to prove advcrtlsoment?
7. Bona fide exchanges, one copy for another, with exmtmg second-
class publieations?
(15) What is the bubSCI‘lpthl’l prlce of your pubhcatlon petr annum?
(16) How many pounds. weight will cover the papers furmshed to
regular subscribers? :
(17) What average number of specimen COpIOS with each issue do
* you desire to send through the mails at the pound rate?
~ (18) How are the names of the persons to whom sample copies are
to be sent obtained? '
(19) What disposition is made of the excess, if any, of coples pllnted
over those furnished to subscribers, news agents, including newsboys,'
and as sample copxes.
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“Entered—at the post ofﬁce at—as second class matter
under the act of—.”

It is true to say that these regulations promulgated in
1887, modified in some respects not material here to be
consuiered ‘were continuously in force from their adoption
up to ‘the tmie the statutory provision here in question
was enacted, and had therefore been in operation for about
twenty-five years.

In the light of this statement concerning the evolution
of the law, as to mail-matter and its classification, as it ex-
isted at the time the provision here involved was enacted,
we come. to dispose of the controversy as'to the meaning
of that provision, the question which we are’ called upon
to solve bemg this: -

Was the provision intended simply to supplement the
existing legislation relative to second class mail matter or .
was it enacted as an exertion of legislative power to
regulate the press, to curtail its freedom, and under the
assumption that there was a right to compel obedience to
the.command of legislation having that object in view, to
deprive one who refused to obey of all right to use the mail
service? When the question is thus defined its solution is
free from difficulty, since by its terms the provision only
© regulates second class mail, and the exclusion from the
~ mails for which it provides is not an exclusion from the -
mails generally, but only from the right to participate in-
and enjoy the privileges accorded by, the second class
classification.

" The reasons which cause us to think this to be the case
are these: (a) Because the provision is part of a post-
office appropriation act and naturally therefore, gives rise
to the inference that it concerns the general subject of the
mails, there being an entire absence of anything justifying
even a surmise, if stich a point of view could be indulged
1n under. any circumstances, that Congress was inten-
tlonally exerting power not delegated to it and consciously
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violating an express prohibition of .the Constitution and
“ for that reason clothed its exertion of power in the dis-
guise of postal legislation; (b) because the text makes
‘clear the fact that the legislation was exclusively addressed
to the regulation of second class mail and ‘was shaped in
contemplation of the long established law and regulations
governing that class. - This result becomes apparent when -
it is observed that the provision makes it the duty of ‘the
publisher to “enter’ his publication, since by praotlce and
regulation prevailing durmg a long period of time, it had
come to pass that the word ‘“enter” had exclusive relatlon
to a duty to be performed in order to obtain the benefits of
the second class-classification. In the absence; therefore,
of some express indication to the contrary, no other con-
clusion is possible, than that the word was used with
reference to its received official and administrative signifi-
‘cance. Infact, in view of the history which we have given
-of the development of the second class classification, and
" the reasons which led to the system of entry; unless the
-settled significance of the word be given to it, it would have
' no meaning whatever.

Further, we think that because as: ﬁnally enacted the
provision Whlch was in one paragraph as it passed the
House of Representatives, in the Senate was divided into
two paragraphs; affords no ground for contending that, the
requirement as to advertisements contained in the second
printed paragraph is not embraced within and controlled
by the conclusion we have stated. We say this because
the second printed paragraph by reference clearly mani-
fests that its provision applied to “such” newspapers,

“ periodicals, ete., that is, the newspapers or periodicals
covered by the first paragraph and which by its terms are
submitted to the duty of entry in order to enjoy the privi-
leges conferred. Nor do we think there is in reason ground

" to support the proposition that because the provision

sanctioned the duty to make entry by an exclusion from- -
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the mails it hence is a general regulation and not simply one
conferring the right of availing of the second class privi-
leges. The proposition assumes that the command is that
for failure to comply with the conditions 1mposed there
shall be a denial of the use of the mails, while in fact the
‘provision is, there shall be a denial of the “privileges’ of
the mail, a quahﬁcatlon which in view of the great ad-

vantages given by the second class mail classification and

of the fact that in the reports made to Congress concern-+

ing that classification, attention was directed to the cir--
cumstance that a privileged class was thereby created,
goes to show the conscious purmose to provide only for
the exceptlonal privileges. with which the provision. was
dealing.

Equally wanting in force is the further contentlon that
“because the regulation in the second paragraph to the
effect that paid matter shall be marked as advertisement
is sanctioned by a penalty, therefore, at least as to such
- provision, an independent regulation of the press was in-
tended, divorced from the requirements as to entry con-
tained in the first paragraph. We reach this conclusion-
because when the paragraph referred to is accurately con-
sidered it makes more cogent the view we have taken and
additionally demonstrates that the legislative mind in en-
acting.it, was sensitively alive to the fact that the pro-
vision alone concerned the privileges of second class mail,
and’ the administrative rule which for so many years pre-
vailed on the subject.. In other words, that as, under
existing administrative regulatlons, ‘the exactions as to-
entry contemplated conditions ex1st1ng at the time of the
. ‘application for entry, and the condition as to advertise-
ments concerned conduct of a publisher after entry,
which could not therefore be a condition precedent to
entry, a penalty for the latter was devised in ‘order to
- harmonize with the requirements as to admxsswn to the:

second class mail. -
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-But even if we were to omit the word privilege which
qualifies the exclusion from the mails as provided in the
" first paragraph so as to cause the provision to read “shall
be denied the (privileges of the) majls,” there would be
nevertheless no room for doubt. As we have seen, cocval
‘with the establishment of the system of entry, as the
" means of securing the privileges of the second class mail

and presumably because of the overshadowing advantages
and benefits which were conferred by that system upon
those entitled to participate in them, the right to such
admission came to be 1nd1fforently descrlbod as “the
entry to the mails of newspapers,” ete., the ¢ ‘publications

admitted to the mails,” ete., and the duty which was cast
upon the Third Assistant Postmaqter General, in passing
upon such subjects as “The responsibility of finally ad-
mitting such matters to the mail,” ete. See the report of
the Third Assistant Postmaster Genm al contained in the

- report of the Department for the year 1887, at page 699,

" where, after referring to the regulations concerning entry, .
the quoted expressions are employed. . Moreover, when -
it is considered that the -provision was dealiﬁg only with
the second class privilege, it cannot in reason be assumed .
that conditions were imposed dealing with a subject ‘with
which the statute was not. concerned, in order thereby to
afford ground for asserting it to be unconstitutional, when
the elementary rule is that every reasonable intendment
to avoid such a result must be 1ndulged in. Uniled Stales
v. Delaware and Hudson Co., 213 U. 8. 366, 407. Without. -
stopping however to review the subjects in detail we con-
tent ourselves with saymg that we think neither the

‘reference to expressions in debate, upon the concession
for the sake of . argument that they are competent to be
looked at, nor an opinion of the Attorney General upon
which reliance is placed, are adequate to control or modify
the conclusion we have reached -as to the meaning of the
provision.
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But granting that room for doubt remains after the

" analysis of the text, which has preceded, we are of opinion
that the legislative history of the adoption of the provi-
sion makes that conclusion indisputable for the following

~reasons: 1. Since the bill as introduced in the House of
Representatives, contained but one paragraph-and ob-
viously related to the privileges of the second -class mail
alone; 2d, because although the bill as reported to the
Senate by the committee to which it was there referred,
‘was somewhat modified as to the conditions exacted, and
was divided into two paragraphs, the report of the com-.

- ‘mittee leaves. no doubt that there was no purpose to dis-
integrate -the provision as it passed the House of Repre-
sentatives, by making two enactments or to do anything
‘more than to exact additional conditions for the right to

“enjoy the second class mail privileges, the latter result
being clearly shown by the following excerpt.from the
report of the committee. (Report No. 955, p. 24.)

“The extrernely low postage rate accorded to second-
dlass matter gives these publications a circulation and a
- corresponding influence unequaled in history. It is a
common belief that many periodicals are secretly owned
or controlled, and that in reading 'such papers the public
is deceived through ignorance of the interests the publica-
tion represents. We believe that, since the general public
bears a large portion. of the expense of distribution ‘of
second-class matter, and since these publications wield a
large influence because of their special concessions in the
mails, it is not only equitable but highly desirable that the
public should know the individuals who own or control
them.” ' ‘

As therefore the assailed provision when rightly con-
strued only affixes additional conditions for admission to
a privileged class of mail, and it was merely designed to
provide for the continuance on compliance with designated
conditions of a.system-under which vast sums of publie
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money" were expended, to the end that the power and
influence of the press might be expanded, it results that
. there was no foundation for the meaning attributed to the
- provision. in question by the complainants and on which
the grievances upon which they relied rested. ]

We come then to determine whether the provision as
thus construed is valid. That Congress in exerting its
power concerning the mails has the ¢omprehensive right,
to - classify which it has exerted from the beginning and.
therefore may exercise its discretion for the purpose of
furthering the public welfare as it understands it, we
think it too clear for anything but statement; the.exertion
of the power of course, at all timesand under all conditions
being subject to the express or necessarily implied limita“
tions of the Constitution. ' From this it results that.it was
and is in the power of Congress in “the interest of the
dissemination of current intelligence’’ to so legislate as to
" the mails, by classification or otherwise, -as' to favor the
widespread circulation of - newspépers | periodicals, - ete.,
even although the- leglslatlon on that subject, when con:
sidered 1ntr1ns1ca11y, apparently seriously discriminates
against the public and in favor of newspapers, periodicals,
etc., and their publishers. Although in the form in which
the contentions here ‘made 'by the publishers which we
have at the outset reproduced, as literally stated, seem to
challenge this proposition by suggesting that the power of
Congress to classify is controlled and limited by conditions
intr'insicallyl inhering in the carriage of the mails, we as-
sume that such apparent contention was merely the result
of an unguarded form of statement, since we cannot
bring our minds to the conclusion that it*was intended on
behalf of the publishers to genetally assail as an infringe-
ment of the constitutional prohibition agamst the invasion
of the freedom of the press the legislation which for a long
~ series of years has favored the press by discriminating so
a8 to secure to it great pecuniary and other concessions
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and a wider circulation and consequently a greater sphere
of influence. If, however, we are mistakén in this view,
then, we think, it suffices to say that the contention is
obviously without merit. This being true the attack on
the provision in question as a violation of the Constitution
because infringing the freedom of the press, and depriving
of property without due process of law, rests only upon the
illegality of the conditions which the provision exacts in
" return for the right to enjoy the privileges and advantages
of the second class mail classification. The question there- -
fore is only this, Are the conditions which were exacted
incidental to the power exerted of conferring on the pub-
lishers of newspapers, perlodlcals, ete., the privileges of
the second class classification or are they so beyond the
scope of the exercise of that power as to cause the condi-
tions to be repugnant to the Constitution? We say this
_"is the question since necessarily if the power exists to.
. legislate by discriminating in favor of publishers, the right
to exercise that power, carries with it the authority to do
those things which are incidental to the ‘power itself or
which are plainly necessary to make effective the principal
authomty when exerted. ~ In other words, from this point
of view, the illuminating rule announced in, McCulloch
v. Maryland and Gibbons v. Ogden, governs hete as it does
in every other case where an exertion of power under the
Congtitution comes under consideration. The ultimate
and narrow questlon therefore is, Are the requirements
of the provision in question incidental to the purpose
intended to be secured by the second class classification?
Let us consider the matter from the historical and from
the inherent standpoint. Under the statute, as we have
seen, for a long series of years a publication primarily de-
voted to advertisements was not entitled to the benefit of.
the second class class1ﬁcat10n, and by a long administra-
tive construction, embodied in the regulations, the dis-
closure of the names of the proprietors as well as of ‘the
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editors of a publication which has sought to be entered as
second class matter was required. The new conditions
imposed are first, that where there is matter the publica- -
tion of which is paid for, the fact of such payment shall be
disclosed by marking the matter as an advertisement,
and second, the disclosure as to ownership, ete:, previously
exacted is enlarged by making it necessary in the case of a
eorporation to furnish the names of the stockholders and
also requiring that the names of the principal creditors,
etc., be given. As the right to consider the character of
the publication as an advertising medium was previously
deemed to be incidental to the exercise of the power to
‘classify for the purpose of the second class mail, it is im-
possible in reason to perceive why the new condition as
to marking matter which is paid for as an advertisement
is not equally incidental to the right to classify. And
the additional exactions as to disclosure of stockholders,
principal creditors, etc., also are as clearly incidental to
the power to classify as are the requirements as to dis-
closure of ownership, editors, etc., which for so many
years formed the basis of the right of admission to the
classification. - We say this because of the intimate re-
lation which exists between ownership and debt, since
debt in its ultimate conception is a dismemberment of
ownership and the power which it confers over an owner
is by the: common knowledge of mankind, often the
equivalent of the control which would result from owner-
ship itself. Considered intrinsically, no completer state-
ment of the relation which the newly exacted conditions
bear to the great public purpose which induced Congress.
to continue in favor of the publishers of newspapers at
vast public expense the low postal rate as well as other
privileges accorded by the second class mail classification
can be made than was expressed in the report of the Senate
committee, stating the intent of the legislation which we
have already excerpted, that is, to secure to the publi¢ in
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“the dissemination of knowledge of current events,” by

means of newspapers, the names not only of the apparent,
but of what might prove to be the real and substantial
‘owners of the publications, and to enable the public to
know whether matter which was published was what it
purported to be or‘was in substance a paid advertisement.
Werepeat that in considering this subject we are concerned
not with any general regulation of what should be pub-
~ lished 'in newspapers, not with any condition excluding
“from the right te resort to the mails, but we are concerned
solely and exclusively with the right on behalf of the
publishers to continue to enjoy great privileges and ad-
vantages at the public expense, a right given to them
by Congress upon condition of compliance with regula-
_tions deemed by that body incidental and necessary to
the complete fruition of the public policy lying at the
foundation of the privileges accorded. ,
. may be deemed from what we have said in consider-
ing the asserted renugnancy of the conditions imposed by
the provision under examination that we have assumed
that if the attack made upon such conditions was-well
founded and they therefore would disappear, nevertheless
- the right to continue to enjoy the second class mail
privileges would remain, but we have not considered that
- subjeect and intimate no opinion upon it. ‘
Finally, because there has developed no necessity of
passing on the question, we do not wish even by the re-
motest implication ‘to be regarded as. assentmg to the.
broad contentions concerning the existence of arbitrary
power through the classification of the mails, or by way
'of condition embodied in the proposition of the Govern-
ment which we have previously stated. ‘
’ o ‘ " " Decrees -affirmed.



